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DEFINITIONS AND NOTE 
Contract Contract for sale and purchase of land 2018 edition 


Col Papers The College of Law NSW Practice Papers, 2019 (Vol 2, Property, 
Commercial, and State Revenue) College of Law (Lexis Nexis, 2019) 


HCA High Court of Australia 


Note Cases from the Key Case List do not have citations 


PART A — SHORT ANSWER QUESTIONS [TOTAL — 25 MARKS] 


Question 1 [2 marks] 


Into which of the ‘three categories’ that Masters v Cameron enunciates, does 
that case fall? 


a 


oO 
~~ 


In one word, why was that in Masters v Cameron? 


c) The Contract makes no provision for an agreement that is ‘subject to finance’ 
True or false? 


d) Meehan v Jones is authority regarding ‘subject to finance clauses’ in 
conveyancing contracts. 


Per Mason and Wilson Ju: The purchaser had an obligation to do all that was necessary 
on his part to obtain finance. He was also obliged to act honestly in deciding whether the 
terms of an offer of finance were satisfactory. It was also necessary to decide whether he had 
also to act acted reasonably in that respect. 


Is this correct? 


Question 2 [2 marks] 


a) With regard to the front page of Contract, the CoL Papers state at page 231 
‘Vacant possession is the default choice’. 
What is the provision in the Contract that supports this statement? 


What is the clause in the Contract that results in ‘solicitor’ also meaning ‘licensed 
conveyancer? 


oO 
~~ 


What are the three pieces of legislation that provide the underlining support for 
the ‘List of Documents’ in the Contract? 


i2) 
~~ 


= 


The copyright of the Contract resides solely in the Law Society of New South 
Wales ACN 000 000 699. 
True or false? 
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Question 3 [2 marks] 


a) 


d) 


The format of a ‘section 66W Certificate’ is in the schedule to the Conveyancing 
(Sale of Land) Regulation 2017 (NSW). 
True or false? 


Commentators describe stamp duty on contracts for sale of land as ad valorem. 
The higher the value of the land, the greater the amount of stamp duty that the 
Duties Act 1997 (NSW) imposes. This means stamp duty is a regressive tax. 
True or false? 


The government introduced ss 66P to 66ZK into the Conveyancing Act 1919 
(NSW) and additionally the then Conveyancing (Sale of Land) Regulation 2010 
(NSW) to minimise the incidence of gazumping. 

True or false? 


The following is an accurate quote from one of your key cases: 
It is not relevant whether the vendor or purchaser has signed the [s 54A] note or 


memorandum. That is not the issue. The issue is whether the ‘party to be charged’ has signed 
the note or memorandun,, that is, the defendant to the enforcement proceedings. 


True or false? 


Question 4 [2 marks] 


a) 


= 


Historically there were a number of methods by which parties physically 
exchange contracts. Recently, another method has unfolded. In one word what 
is this new method? 


In 2014, Tony Cahill, legal author and commentator, raised seven (7) issues 
regarding reduced deposits. The current cl 2 of the Contract does not address 
most of these issues. 

True or false? 


Tony Cahill further opines that: ‘While there is a divergence of approach in the 

first instance decisions of Luu v Sovereign Developments Pty Ltd and lanello v 
Sharpe, the two Court of Appeal decisions each held the “top-up clause” to be 

ineffective.’ 

True or false? 


A ‘section 66W Certificate’ extinguishes a residential land purchaser’s s 66S 
Conveyancing Act 1919 (NSW) right to a Cooling Off Period under the Contract. 
True or False? 
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Question 5 [2 marks] 


a) At common law, a deficiency in the quantity of title enabled a purchaser only to 
claim compensation. 
True or false? 


b) The comments of Griffith CJ and Connor J in Gardiner v Orchard are the ‘seeds 
of cl 6’ in the Contract. 
True or false? 


c) What are the two key words that come from Flight v Booth? 


d) Cl6 of the Contract only operates after completion. 
True or false? 


Question 6 [2 marks] 


All the below a) to d) questions relate to Jampco Pty Ltd v Cameron (No 2) 


— 


For what is Jampco Pty Ltd authority? 


oO 
~~ 


Which heading to a section of the Conveyancing Act 1919 (NSW) provides that 
there will be ‘No rescission by the vendor on purchaser’s objections etc until 
purchaser has reasonable opportunity to waive objections etc’? 


c) Where would one find an exception to what this heading states? 


d) Does the Contract provide for this? If so, what clause, if any? 


~~ 


Question 7 [2 marks] 


a) ‘The Water Board sewer main ran across the land being specifically excluded 
from the operation of cl 10 of the contract, was a defect in title’ 
From what key case does this finding come? 


b) What is the relevant section and act that covers the postponement of passing of 
risk to the purchaser in a conveyancing transaction? 


c) Carpenter v McGrath is authority for what proposition in the context of cl 12 of 
the contract? 


d) What was the outcome in Carpenter v McGrath? 
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Question 8 [2 marks] 


a) 


‘...on completion this clause will enure’ means that the clause will continue to be 
operative after completion of the contract, whether or not other rights continue. 
True or false? 


In Brookfield Multiplex Ltd v Owners Corporation Strata Plan 61288, the HCA 
held that Brookfield, the builder of the strata titled apartments, owed a duty of 
care to the Owners Corporation to avoid Brookfield causing economic loss 
arising from latent defects in the common property. 

True or false? 


As in Queensland, the NSW Contract makes time of the essence in relation to 
completion. 
True or false? 


The following quote from one of your key cases relates to the current cl 8 in the 
Contract: 


The only issues are whether the defendant was entitled to rescind and, if he wasn’t, whether 
the plaintiff is entitled to compensation as well as an order for specific performance. 


What is the name of the key case? 


Question 9 [2 marks] 


a) 


b) 


In e-conveyancing, there is only one way that the parties can sign the Contract. 
True or false? 


Current e-conveyancing practice enables the vendor's solicitor to provide 
lengthy special conditions in a Contract on a USB stick. 
True or false? 


The result of Hinton v Commissioner for Fair Trading was the tribunal found for 
the agent on the grounds of the principle of caveat emptor. 
True or false? 


In L J Hooker Ltd v WJ Adams Estate Pty Ltd, the HCA found that L J Hooker 
Lid was entitled to commission it claimed on the relevant sale. 
True or false? 


Question 10 [2 marks] 


Attachments do not form part of the contract. True or false? 


Clauses 11, 13, 14 and 17 of the contract enure after completion. What provision 
in the contract provides for this? 


Which clause in the contract enables a purchaser to take possession prior to 
settlement without losing rights to make requisitions on title? 


In terms of the unit Glossary, what do the following mean: 
(i) PEXA 
(ii) ad valorem 
(iii) TA Act 
(iv) Opening (or operative) words to the Contract: Where are they in the 
Contract? 
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Question 11 [5 marks] 


a) 


oOo 
~~ 


Harsh consequences for underquoting is the lead of a REINSW 06 December 
2018 media release. 

The release related to a case in the Federal Court of Australia involving 
‘underquoting’ pursuant to Estate Agents Act 1980 (Vic) s 47A 

What is the NSW equivalent legislation and section to that in the above FCA 
case? 


UK tops list of foreign investments in Australian farmland; China owns 0.5 per 
cent is the lead on a 07 September 2016 ABC news report. 
(i) | What is the law in the Contract that specifically relates to this report? 
(ii) | What is the name of the relevant legislation? 


Monopoly fears cloud e-conveyancing start is the lead in a 12 October 2018 
report in the Legal Affairs supplement of The Australian. 
The report refers to the current e-conveyancing provider PEXA. 
(i) | What is the name of PEXA’s main competitor? 
(ii) In one word, what is the new condition that the NSW government 
imposing on all operators before granting them approval? 


Public priority in e-conveyancing is the lead in The Honourable Victor 
Dominello’s column, 23 November 2018 Legal Affairs supplement, The 
Australian. 
(i) | For what amount did the NSW government sell the Land Titles Office to 
Australian Registry Investments? 
(ii) | According to Minister Dominello, on what date is e-conveyancing to 
become mandatory in NSW? 


Developer wins court fight for property left vacant is the lead in a 01 November 
2018 Sydney Morning Herald report. The report is on the decision of Darke J in 
McFarland v Gertos [2018] NSWSC 1629 (30 October 2018). 
(i) | When did Mr Gertos take possession of the property? 
(ii) When did Mr Gertos make his application to be recorded as the registered 
proprietor of the property? 


FOR PART B—- LONG ANSWER QUESTIONS, GO TO PAGE 7 
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PART B — LONG ANSWER QUESTIONS [TOTAL — 35 MARKS] 


Question 12 [10 marks] 


On 12th March, 2019, Mr. & Mrs. Lovebird were looking for a place to retire and run a small 
business. They understood that a 2.6 hectare waterfront property and small charter boat 
business that Mr. & Mrs. Eaglehawk owned was for sale. The Lovebirds visited the property 
to inspect it with a view to purchase. They asked the Eaglehawks what price they wanted 
and were told $450,000. The Lovebirds said they adored the property and warmed to the 
charter boat business. They were interested to buy. But, they said to the Eaglehawks that 
they would like to discuss the matter further. And, they would sleep on it. 


But, while excitedly walking back to their car, the Lovebirds decided to go ahead with the 
purchase. They returned to the house and informed the Eaglehawks of their decision. The 
Lovebirds then informed the Eaglehawks that they had sufficient money in their current 
account to pay only a part deposit of $3,000 immediately. But they could pay the balance 
of $42,000 from money on deposit within a day or so. 


The Lovebirds then drove home and returned to the property with their cheque for $3,000 
payable to ‘Mr and Mrs Eaglehawk or bearer’. Mr Lovebird prepared and the Eaglehawks 
both signed a receipt in the following form: 


Received the sum of $3,000, being part deposit on sale of our waterfront property known as 
(description) together with a commercial boatshed/pontoon, two commercial moorings, a dinghy, and a 
half cabin charter cruiser. Sale price as agreed $450,000 (four hundred and fifty thousand dollars). 
Subject to finance being arranged by 21 March 2019. 


On 16 March, 2019, the Lovebirds again visited the property and paid the balance of the 
deposit with another cheque for $42,000 payable to “Mr and Mrs Eaglehawk or bearer”. Mr 
Eaglehawk wrote out a receipt on the same paper as contained the original receipt. Only 
Mr Eaglehawk signed this. 


On 17 March, 2019, the Lovebirds visited the Eaglehawks’ solicitor in order to obtain certain 
particulars which would facilitate their application for finance. In addition, the Lovebirds 
handed over their two (2) deposit cheques that the Eaglehawks had entrusted to them for 
that purpose. 


On 21 March, 2019, Mrs Lovebird telephoned the Eaglehawks’ solicitor to say that they had 
approval for their finance. The Eaglehawks’ solicitor informed Mrs Lovebird that the 
Eaglehawks had decided not to proceed with the sale. The reason was that between 17 
and 21 March, 2019, they had received an offer of $485,000 for the property and chattels. 
The Eaglehawks had advice that they were not bound to complete the sale to the Lovebirds. 


Advise the Lovebirds: 


(i) | Whether the receipts constitute an enforceable contract enabling the 
Lovebirds to a grant of specific performance. 
[5 marks] 
(ii) On the effect of the ‘subject to finance’ provision in the receipts 


[5 marks] 


Students should refer to relevant key cases and legislation. 
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Question 13 [10 marks] 
Tony Cahill says in his Conveyancing Practice Update of February 2011 at page 81: 
The decision in Black v Garnock raised important practical issues about the conduct of sales and 
purchases (of land) in New South Wales, including analysis of topics such as the prudence of lodging 


a caveat on behalf of a purchaser immediately after exchange, the timing of final searches, and the 
venue for settlement. 


Callinan J (in the majority, but in a separate judgment) outlines his views in respect of the 
above. 


a) What was the practice of conveyancers that Callinan J outlined in Black that a 
purchaser’ solicitor should adopt on exchange of contracts? 
[2 marks] 


b) What was the practice that the solicitor for the purchaser adopted in Black? 


[2 marks] 


c) Analyze the two practices identifying the strengths and weaknesses in each. 


[6 marks] 


Question 14 [10 marks] 


In Crowe v Rindock Pty Ltd Windeyer J commented: 


Neither side comes well out of this. Solicitors for purchasers should make requisitions appropriate to 
the property the subject of the contract; solicitors for the vendors should give proper answers to 
requisitions and should not have their staff insist upon receiving unnecessary faxes when they could 
work through the problem by talking to the opposing solicitors themselves. They should in any event 
give proper replies. 


a) What sorts of replies to requisitions did Windeyer J note would have avoided the 
dispute? 


b) What ramifications flowed from the vendor’s initial replies to requisitions? 


c) How much time did Windeyer J say that the vendor had to allow after finally 
satisfactorily answering the requisitions before the vendor could serve a notice to 
complete? 


d) Identify and analyse what gave rise to a change in Windeyer J’s initial skepticism 
about one of the requisitions in issue. 


e) Briefly outline at least two lessons that flow from Crowe for lawyers who practise 
in conveyancing. 
[2 marks each] 
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Question 15 [5 marks] 


Analyze the key case Kavia Holdings Pty Ltd v Suntrack Holdings Pty Ltd as follows: 
a) Relevant facts 
b) Issue(s) 


c) Decision 
[(a - c) 2 marks] 


d) Relevance to conveyancing lawyers: 
(i) | When exercising options, what is the test of the words to use? 


(ii) Give four (4) examples of the words that the court held were appropriate 
when exercising an option. 


(iii) What was the court’s attitude to the use of e-mails to exercise an option? 


[(d) 3 marks] 
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